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Shakyo’s supported decision making system in Japan
Shoichi SATO
Kokugakuin University
First of all, I would like to say thanks so much to all of you here and also Korean
Guardianship Association for inviting me this conference and having me to take a

chance speaking on the Japanese recent advocacy situation.

1. What is Shakyo?

I would like to start my talk with an explanation of Japanese organization. We call
this organization “Shakyo” in Japanese term. Shakyo means the council of social
welfare. This term might be unfamiliar to non-Japanese audiences here, so I would
like to use the term Shakyo directly here,

Shakyo is a unique organization, because no country has such organization except
Japan. It is being founded by social welfare act. Every local government has its own
Shakyo. More than 1700 Shakyo exist in Japan. This organization is not a local
government itself, neither a branch of it. It has independent legal entity, even if

subsidized and supervised by a local government.

2. Daily Life Independence Support Project

Every Shakyo operates some kinds of advocacy activities. One of its main activity
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is “Daily Life Independence Support Project”. This is run by social welfare act in
Japan. This is a welfare project that can be used by those who have some
difficulties about making decisions on specific issues such as contracts, or managing
their money by themselves (e.g. the elderly and those with disabilities). Shakyo in
each regions provide consulting services to those people. The service has begun
since 1999. Family courts are not involved in this project, which means it is a
completely separated service from the system of guardianship.

People can get a support when they apply for a welfare services, make a contract,
deposit or withdraw their own money, supervise bankbooks and for other situations,
This is a welfare service based on contract which covers the people who are with
Dementia or intellectual disabilities or mental illness. By using this project, their
daily lives does not restricted by their limitation of legal capacity.

After contract between an applicant and Shako has once signed, Volunteers who
have been trained visit user's home and provide services with a supervision of the
staff of Shakyo. The usage fee is about 1000 yen per hour. This is the contract
system rather than the court system. This system does not disqualify its users and
every users who does not use the service any longer can always stop using it.
Compared to the guardianship system, this is an excellent system as a supported

decision making.

3. Number of Usage, Presumptions

However, the number of users of this system is relatively small, approximately
50,000 people across Japan. It is about a quarter compared to the number of users
of the family court guardianship system being 220,000. Despite many benefits,
such as no capacity restriction or low cost, the reason why the system is not widely
used is unclear. It is often pointed out the matter of contract review to be one of
major reasons. Since the system is based on contract, user should have a legal
ability to contract. However, some staffs, in charge of a contract review tend to
judge that some applicants have no ability to make a contract and many lawyers do
either.

Since the establishment of the Convention on the Rights of Persons with
Disabilities, we have been changing the interpersonal understanding to presume

that even people with serious disabilities basically have legal capacity. I would like
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to call this understandings “the capacity existence presumption”. In the field of
advocacy before the CRPD era, peoples with dementia or disabilities have been
easily supposed not to have ability of decision making. I would like to call this old
understandings “the capacity non-existence presumption”. The guardianship system
is basically based on such old ideas.

The “Daily Life Independence Support Project” is a system that targets people
with insufficient judgment abilities, but even for those people, they should be
basically treated on “the capacity existence presumption”. Regarding a contract
review process, shakyo staffs should treat any users on such presumption. But, it is
speculated that there are many staffs who conduct judging based on the idea of “a
capacity non-existence presumption” oppositely. Of course, people who cannot
communicate at all or people who do not know their own name already is difficult
to use this system. However, even if people with dementia or with disabilities can
use this system, which excludes such people from using this excellent project, is
the consciousness of “the capacity non-existence presumption”.

The Japanese government promulgated “the Adult Guardianship Promotion Act”
two years ago. The basic plan which the Japanese government made under this law,
make points that people who use “Daily Life Independence Support Project” will
“appropriately” transit to receive guardianships. It means The Shakyo project, as a
system of supported decision making that Japan can be proud of to the worldwide,

is now missing its direction.

4. Nishinomiya Style

Hopefully, there are still many people who understand “the capacity existence
presumption” in Japan. Thanks for to those people, Shakyo’s system would not only
maintain but also step further for now on. For example, I would like to introduce
Nishinomiya style. Nishinomiya is located between Osaka and Kobe. Nishinomiya
Shakyo has developed very wonderful activities called “Person-Centered
Assistance”, making Individual total Plan (Individual Assistance Plan) based on
each person’s hope. There is a 48-year-old woman who has very severe disability.

She cannot walk, get up and speak a word. She spend her day lying on the bed.
Her family and supporters like shakyo staffs explored her long-time hope to live

alone and they finally realized that hope. The people around her made support and
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actualized it. This is a different developed kind of activity from the daily life

independence support project. This kind of Nishinomiya Shakyo staffs’ activity are

obviously based on the capacity existence presumption.

I'd like to ask all of the world to support these activities of shakyo in Japan.

Thank you for listening.

Following 3 slides are made by directing manager of Nishinomiya shakyo, Mr

Akihiko Shimizu for the 3Asian conference held in Singapore last year.

Slide 1

by Special & Specific Consultation Assistance Specialist

Person-centered Assessment Sheet

Name :

Consultation assistance Specialist :

How seized Person's
hope & target ((1)
Wing place.(2)Day
activity,(3) Leisure,
play etc)

Targetof
person
expected by all

How seized
person's strength
& merit

How seized
person's week
& bad point

Date
Hear-

ing

Person

Family A

Family B

Assistant
(Day Actvity)

Assistant
{Living, e

Assistant
(Guids Hep)

Friend, etc
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Slide 2

Person-centered assistance plan meeting

~Meeting | decide things myself Person assistance Meeting~
20131, 11 :30~12: 0 At home

Y "My @ mpressnon Basic consultation,
| S Activity Firre N I 'sﬂ remains that once", assistance specialist m Role for carrying cut the plan

| the person tokd paren!s \ l

Role for carrying out the plan v.e wanted to live alone. |

4 Does he think to do )I —— —k 20 bathing
Co-sponsor: y (1) Hope of living e assistar;oe
) ) \“Not right now, but some day il
22353';,;“532;;;:;5”"’"“ I wantto live alone apart _ c:::;:;;n
fro_([l_my_pa_[gg_ts." Y the plan

Concreta plan "'.

ChActivity Firm: Y I——> [G) Hope of day_acthity /_ > @Hope ofkiswe
i m 4 iting. | T |"not to do the same
Role for carrying out the plan wantdoexciting, || | person . /thing, dressin

joyful things with “Gancrsta plan cmcfelggnp, and going outgl want
friends at oo™ to meet many people

and do many things

with many pooplo
Role for carrying oul the plan /A "Now (becaiSsof— [
/" cold weather] Icannot T [Y:*For example, go to the

[ goout often, but want | | bigbathhouse «+- | |
‘ to do active action, |am |, will ask someone.”
| talking about gaing out | "
', plan all tegether, so
. truly wanttogoout
. ftogether.” -

Slide 3
Person-Centered Assistance Plan Draft (Service etc. Utilization Plan Draft)

Name: Date: year month day | Participant

Crele achion pran]
Big hope, C,g,", yx&:’;a,n‘ Explanation: Items attained at monitoring. reason not attained

target (Inglcate fixedt action Famty) | s | (amg | AdTINSTENON
- period) e Gy ete. add fesly)

‘What kind
of living,
with whom,
where?

{

fyagoe feg [esed Bun

At week
KHay daytime
where, with
whom, what
ind of job
() ?

-

| on holiday,
g— after work,
i where,
E * Jwith whaom,
F S |whatwant
to do?

Person sign : Hame of firm, consukation assistance specikt =

Next review plan date:  y. m, d.

Basic consultation assistant :
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1. What problems does your country’s guardianship system from the
perspective of CRPD?
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2. What kinds of supports are available and/or practiced for the exercise
by persons with decision making disabilities of legal capacity?
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3. What efforts are there in your country to encourage self advocacy
activities of persons with decision making disabilities?
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4. What efforts are there in your country to raise awareness by judges
and public officers of the importance of CRPD to persons with decision
making disabilities?
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NTWE L7ze ZOHWIHERE [RRUANFAENEE] EWFEL & )0 HdFER
RAIEIL Z O WIERIZE DS VTV E T,

WCBEDOHARTIE, KL LTZOH VRGBS TnFET, &
7o BERROPIRREBEIAHE L 2o T E T,
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Slide 1
Outline
1. Basic nature of Guardianship in Japan
2. Interpretation of Article 12 of the Japanese government
3. Confusion caused by the government’s interpretation
4. Capacity existence presumption
Slide 2

Opening (Slide 1 and 2)

Hello, everyone. I'm Shoichi Sato. I think some of you know me, but let me
introduce myself and our organization. I am a law professor at Kokugakuin
University. Also, I have served as a representative of the nationwide networking
group named the Advocacy Support Network Japan for 10 years. This organization
was established for the purpose of exchanging information among organizations
involved in advocacy support throughout Japan. Currently, more than 140
organizations are participating throughout Japan. It is probably the largest

organization in Japan for advocacy support.
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In the next few minutes, I would like to explain about the Japanese government’s
interpretation of Article 12 of the CRPD. First, I will explain the basic nature of the
Japanese guardianship system, then I will explain the interpretation of Article 12 by
the Japanese government, after that I will highlight the confusion caused by the
government’s interpretation, and finally I would like to shed light on some near

future moves.

3 types of legal guardianship
( From Website http://www.arsvi. com/d/agOl -e.htm )

- “

Degree of decision None Markedly inadequate Inadequate

making capacity

Authority given to All legal acts on the basis of consent the petition

guardians of adults ( representative authority/  (rep hority) Authority on the basis of

etc Consent authority/voidable Acts stipulated in Civil Code consent

authority) or by the petition (consent  (Representative
authority/voidable authority/Consent
authority) authority/Voidable
authority)

3 Slide 3

Users of 3 types (End of 2018 Supreme Court Statics)

= Guardianship = Curatorship = Assistance 4 Slide 4
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1. the Basic structure of Legal Guardianship in Japan (Slide 3 and 4)
In ratifying the CRPD, the Japanese government has not made any reservation or
declaration in relation to the adult guardianship system. Some people are surprised
by this. To understand the background on this, I will explain the basic character of
the Japanese adult guardianship system. The Japanese adult guardianship system is
divided into three types. These are the guardianship type, the curatorship type, and
the assistance type. If you look at slide 3 you can see a basic rundown of each type,
for more information in English please check the link provided at footnote 3. In the
guardian type, the voidable authority is assigned to the guardian for all contracts
except for the daily transaction such as buying juice from a vending machine etc.
You can call this type full guardianship. Although the Curatorship type is limited to
one, voidable authority in regard to ten areas is automatically granted by law, and
legal representative rights will also be granted if the person’s approval is obtained.
Assistance type is granted to assistants after the voidable authority and legal
representative rights have been approved by the principal. The voidable authority
here is the right to cancel the contract performed by the assigned guardian type. It
would be able to be done without any reason, which means, principal’s legal
capacities are restricted because the principals cannot complete any contract
themselves. In addition, the legal representative’s right of guardianship is
comprehensive, and also, even in the case of curatorship or assistance types which
require consent by principals, their intention may not be followed due to the legal
representative right.

If you take a look at the pie chart on slide 4 you can see the usage of each type.
Almost 80% are guardianship types. This means most of principals have extremely

restricted legal capacity.
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Japanese Government ‘s interpretation of CRPD

* No reservation, No interpretation
declaration.

* Legal Capacityin § 12 section 2 means only
the capacity to hold rights

Joruri : a Japanese puppet show

* CRPD has not mentioned anything about
the capacity to act

* Guardianship is a Supported decision

making system.
g :  Slide5

2. Government’s Interpretation (Slide 5)

With regards to the legal capacity referred to in Article 12 section 2 of the CRPD, if
it requires not only the capacity to hold rights but also the capacity to act, then
Japan’s adult guardianship system is in conflict with the Convention. But the
Japanese government doesn’t think in such a way. The Japanese government
understands that it means only the capacity to hold rights. The Japanese
government doesn’t recognize that CRPD has mentioned anything about the
capacity to act. Certainly, in Japan, even a l-year-old baby or a 90-year-old elderly
person with dementia can own any properties such as a real estate or bank
accounts. In that sense, there is no limit on legal capacity. But even if you can own
real estate, it is difficult for such people to actually manage and dispose of it, so the
Japanese government believes that an adult guardianship system is needed to
support such people. In other words, according to the Japanese government’s view,
article 12 section 2 of the CRPD only mentioned the capacity to hold rights, and
there are no clear provisions in the Convention regarding the capacity to act, and
the restrictions on the capacity to act are at the discretion of the treaty parties.
The adult guardianship system has been created as a supported decision-making

system in article 12 section 3. This is the Japanese government’s interpretation.

The Japanese government has explained to the UN that Japanese adult
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guardianship system is a system that “respects the rights, intentions and
preferences of the principal” based on the fact that Japanese civil law stipulates
that the guardian is obliged to respect the principal’s will. In other words, in the
Japanese government’s interpretation, the adult guardianship system is no different
from Japan’s supported decision-making system for persons with disabilities, and if
the adult guardianship system was explained to the UN, the status of compliance
with the CRPD would been confirmed. The interpretation on the UN side is
somewhat inflexible regarding substitute decision making, but the Japanese
government interpretation can be said to be an interpretation that completely
undermines the purpose of Article 12. Under this government understanding,

supported decision making is provided within substitute decision making,.

Confusion

* No guarantees of supported decision
making to everyone

* Accidental factors

* Role conflict : SDM and Substitute
decision making at the same time

Kabuki
Japanese classical drama * Guideline?

¢ Slide 6

3. Confusion (Slide 6)

In such a background of this system and interpretation, some Japanese guardians
are providing excellent supported decision making. These can be evaluated as
examples that show that it can also be done under the Japanese government’s
interpretation. But that is because those guardians happen to be those who have
taken supported decision making into their own hands, and that doesn’t guarantee

supported decision making to everyone.

In this interpretation, whether supported decision making is provided or not
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depends on the accidental factor of who will be guardians. The biggest problem is
that under this understanding, the distinction between substitute decision making
and supported decision making becomes ambiguous. It is difficult for both guardians
and principals to understand that guardians who give substitute decision making
may also provide supported decision making at the same time. In these
circumstances, guidelines for adult guardians were created (for example, Osaka
Guideline). According to this guideline, supported decision making always has
priority, and substitute decision making can be provided when supported decision
making is impossible as considered by a number of stakeholders such as welfare
personnel and legal staff. The team will also determine what kind of support will be
provided when supported decision making is possible. These guidelines however,
are not used in reality. The reason is simple. This is because family court cannot
confirm whether the guidelines are being met or not. On the other hand, to reduce
the burden of family courts, the government plans to create a regional system to
support guardian teams in local governments throughout the country within five

years. However, it has hardly started.

Presumptions

« Since the establishment of the
Convention on the Rights of Persons
with Disabilities,

New Idea : "the capacity existence
presumption”.

Kyogen :
Traditional Japanese comedy « Before the CRPD era
’

Outdated Idea : "the capacity non-
existence presumption”.

« Japanese system unclear.

Slide 7

4. Presumption change (Slide 7)
Since the establishment of the CRPD, we have been changing interpersonal
understanding to presume that even people with serious disabilities fundamentally

have legal capacity. I would like to call this understanding “the capacity existence
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presumption”. In the field of advocacy before the CRPD era, people with dementia
or disabilities have been assumed to not have decision making abilities. I would like
to call this old understanding “the capacity non-existence presumption”. The

guardianship system is essentially based on these old ideas.

In these days Japan, outdated view is still strong. However, in legal system, what

civil law thing about is not clear.

Where are we going
in Japan?

* “The Adult Guard|ansh|p
Promotion Act"

. The Daily Life Independence
Support Project”

* Monitoring by the UN committee.

Noh :Traditional Japanese art

« Thank you all for hearing me.

Slide 8

In closing (Slide 8)

Recently, Japanese government enact “the Adult Guardianship Promotion Act”. The
basic plan which the Japanese government made under this new law, intends that
people who use the “Daily Life Independence Support Project” will “appropriately”
transit to receive guardianships. This means, as a system of supported decision
making that Japan could be proud of worldwide, is now missing its direction. The
reason is obvious. The difference between supported decision making and

substitute decision making is just not clear in the Japanese guardianship system

Next year, the monitoring results of the United Nations Rights Committee will be
announced to Japan. I assume that there must be very strong critics. However, I
hope that this will trigger a clearer distinction between substitute decision making

and supported decision making in Japan.
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Thank you all for listening.

ELAE
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