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Harassment Law in Japan

and Trends in Recent Cases

Eiichiro Yoshikawa

Abstract

Aim : The aim is to overview the current harassment law of Japan. This work highlights recent
harassment court decisions in Japan, including both workplace harassment and campus harassment
cases.

Method : After overviewing statutory frameworks and legal theories on workplace harassment
(sexual and non-sexual) and campus harassment, this study analyzes many cases reported from
2011 to 2012. Since the decisions of Japanese courts are not very often translated into English, it
might be worthwhile for comparative law.

Results : This study divides harassment into four (4) types in point of location and sexuality :

workplaces (sexual or nonsexual) or campuses (sexual or nonsexual). The campus harassment is
found not only among labor relationships but also among academic and educational relationships,
such as between a professor and his/her students. The latter is called “academic harassment” or
“campus sexual harassment.”

(1) Regarding workplaces, there is an anti-workplace-sexual-harassment statute, which requires
employers to adopt countermeasures against workplace sexual harassment. With respect to
workplace bullying, although there is currently no specific anti-workplace-bullying statute, the
“Labor Contract Act” might be applicable.

(2) Civil litigations for damages are based not on the said statutes but on the related provisions of
the Civil Code (torts) and case law thereof. All types of harassment are defined as infringement
of personal dignity rights. Those are also actionable against employers (or universities) under the
doctrine of torts, breach of contracts, or vicarious liability.

(3) Regarding sexual harassment, Japanese courts tend to judge not only severe harassment but
also non-severe harassment as being actionable. Provided, however, the amount of damages is not
so large.

(4) For these last two years, workplace-bullying, which is commonly called “power-harassment”
in Japan, has been highlighted by the Ministry of Health, Labour and Welfare. New anti-
workplace-bullying legislation might be proposed in the near future.

(5) Increasingly in the recent trend of cases, harassers both in workplaces and campuses have
brought litigations as plaintiffs for declaration of voidance of disciplinary action, unpaid wages
and/or damages after they received disciplinary action from their employers. There are both cases
where the courts affirmed the said disciplinary action and the courts revoked the discipline under
the grounds of abuse of the employers’ disciplinary right.

Conclusion : The harassment law of Japan has been developing : it now requires our society to
pay attention to the balance between relief of victims and excessive accusation against harassers.
Employers and universities/schools face a new difficult phase with respect to countering the

harassment problem.
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I Introduction

We know that “workplace harassment” leads to 1) human rights infringement, 2) loss of a sound
work environment and 3) risks to an organization’s reputation and morale. Such awareness is gradually
increasing in Japan. On the internet, harassment issues are often discussed in Japan. In my report, I

would like to address the following :

1. Current Harassment Law (Legal Basis)

I will first discuss current anti-harassment laws in Japan. At first, I should list labor statutes such as
“Act on Securing, Etc. of Equal Opportunity and Treatment between Men and Women in Employment”
(EEO Act), governmental guidelines thereunder, etc. However, civil litigations are usually based on the

Civil Code (tort laws, especially under vicarious liability theory) for damages.

2. The Tendency in Recent Harassment Cases

I will next explain the tendency in recent harassment cases in Japan. Today, we find many cases in
which harassers or harassment suspects fight back against their employers for nullifying the employers’
disciplinary action and also for damages. We have to keep in mind the importance of the harassment

suspects’ (harassers’) human rights as well as the harassment victims’ human rights.
II Workplace Harassment Laws in Japan
1. Types of Harassment

Harassment is divided into 4 types based on location and sexuality : workplaces (sexual or

nonsexual) or campuses (sexual or nonsexual).

Nature Sexual Non-sexual
Place

A : Workplace
(Labor)

Power Harassment (PH)

Workplace Sexual Harassment (WSH) — Workplace Bullying

B : School Academic Harassment
(Non-labor) Campus Sexual Harassment (CSH) (AH)

We have to note that, regarding harassment at campuses, there are two kinds. The first one is
harassment such as between a professor and his/her students. It is academic and/or educational
relationships NOT under labor laws. The second one is harassment such as between a professor and an
associate prof. It includes both categories of (A : Workplace) labor relationships under labor laws, and

(B : School) academic (researchers’) relationships NOT under labor laws.
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2. Legal Basis of Workplace Sexual Harassment

In Japan, workplace sexual harassment has been argued as an infringement of an individual’s right to
human dignity. Around 1990, the sexual harassment concept came from the US. In the US, it is
understood as a type of employment discrimination. In Japan, there was little thought about employment

discrimination. It has been understood as an indignity (under tort law).

I should refer to the legal basis of workplace sexual harassment regulation in Japan. The basis is the
Act on Securing, Etc. of Equal Opportunity and Treatment between Men and Women in Employment
(the “EEO Act”) and administrative guidelines thereunde;. In the past, employers’ duties to make efforts
for an environment against sexual harassment was required by the 1997 Amendment of the EEO Act
which was in effect from 1999. Then, an administrative guideline for the said amended EEO Act was
also announced by the Ministry of Health, Labour and Welfare (MHLW). It adopted the US workplace
sexual harassment concepts, namely, a) quid pro quo harassment and b) hostile work environment

harassment.

Afterward, employers’ obligations got heavier due to the 2006 Amendment of the EEO Act.
Employers have been obliged to take measures against workplace sexual harassment since 2007. The

2
Ministry (MHLW) also amended sexual harassment guidelines according to the new EEO Act.

In 2014, a new guideline amendment has been announced (effective starting on July 1, 2014). It
expresses that workplace sexual harassment is to also include same-sex harassment. It places more
importance on measures to overcome gender stereotypes. It also refers to the measures which employers

must take regarding victim’s mental health.

3. Legal Basis of Power Harassment

“Power Harassment” is Japanglish. It means moral harassment or bullying in the workplace, typically,
by those in authority. Recently, Power Harassment has been in the public spotlight. The Ministry
established a working group in 2011 which announced a definition of the Power Harassment. The
definitiori is as follows :

Workplace Power Harassment means any conduct directed towards a person working at the same

workplace, in a position of superiority-at-work based on occupational rank, human relationships,

1 See Exhibit A. Regarding the guidelines, see also the website of MHLW : hittp : //www.mhlw.go.jp/stf/houdou/
0000033232.html and http : //www.mhlw.go.jp/general/seido/koyou/danjokintou/dl/120120_09.pdf (last visited
Oct. 25, 2014).

2 See Article 11 (1) and (2) of the EEO Act in Exhibit A.

3 See Exhibit B. As of the time of my report at the 9th International Conference on Workplace Bullying and
Harassment, June, 2014, the official English translation was not found in the MHLW’s publications. This
English version is a tentative translation made by myself.
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etc., which, beyond the proper scope of the job, inflicts emotional distress or physical pain on him/

her or makes his/her working environment worse.

Regarding Power Harassment, there is an issue: whether any statute is necessary or not. Power
Harassment lawsuits have been increasing. From the start, courts have applied the Civil Code (mainly,
tort law). To date, no statute specifically deals with Power Harassment. The Labor Contract Act Art.5
might be interpreted to imply employers’ responsibility regarding Power Harassmen:. However, no court

judgment of Power Harassment, refers to the Act. It is because tort law, namely vicarious liability

theory, looks to be enough.

I would note that Power Harassment, as well as workplace sexual harassment, is covered as industrial

accidents by the “Industrial Accident Compensation Insurance Act” in Japan.
4. The Basis of Civil Litigation for Workplace Sexual Harassment and Power Harassment

Regarding civil litigations for workplace sexual harassment and Power Harassment, the useful
provisions are actually the following foui :
1) Harasser’s Simple Tort Liability [Civil Code §709]
2) Employer’s Vicarious Liability (Tort) [Civil Code §715]
3) Employer’s Tort Negligence Liability [Civil Code §709]
4) Employer’s Breach of Contract [Civil Code §415]

IT Harassment Cases in Japan

1. A Typical Workplace Harassment Case

I would like to introduce the following workplace sexual harassment case as being a typical one in
Japan. It’s the September 10th, 2008 Tokyo High Court Judgment, R. H. (969)56. This is the case of “a
female worker at a confectionery company vs. her supervisor and employer.” The claim was based on
the supervisor’s constant teasing. For example, “Looks like you played around too much last night”, etc.
The High Court reversed the District Court judgment and granted the plaintiff damages of 1.7 million
Yen [12,400 EURO;].

W

See Exhibit A.

See Exhibit A.

6 Reporters abbreviations are follows: H. J.: HANREI JIHO ([HfIIFE#k] @ Law Cases Reports), H. T.:
HANREI TAIMUZU ([#]#1% 1 2 X] ; Law Times Reports), R. H.: ROUDOU HANREI ([55f#$]1] ;
Labour Case Reports).

)]

7 Assuming the exchange rate is 137 yen to the euro.
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In Japan, a small incident can easily be found to be illegal harassment, but the amount of damages is
rather low. In comparison, in the U.S., the incident must be extremely cruel because the “Severe-or-

pervasive Rule” is adopted in the U.S., but the amount of damages is rather high.

2. Harassment Triangle
Please refer to Exhibit C. Regarding the harassment problem, there is a triangle, which may be called
a “Harassment Triangle.” In the harassment triangle, the victim may sue the harasser. The victim may
sue her/his employer under both vicarious liability and negligence [tort law]. In addition, the employer’s
breach of the labor contract may be argued. In theory, the disciplined harasser may sue his/her employer
8

over the severity of the disciplinary punishment. Previously, this was quite rare. If the accusation was

false, the harasser might sue both the false victim and his/her employer.
IV Trends in Recent Harassment Cases

Recently, in Japan, the disciplined harasser often sues his/her employer over severe disciplinary
punishment. It is likely that gradually increasing awareness of harassment has led to excessive
disciplinary punishment against harassers. As the result, cases of harassers fighting back against their

employers have emerged.

1. Fight-back Cases’ Increasing

In 2004, I traced 93 sexual harassment past cases (including those cases’ appeals) reported in the
major case reporters (H. J., H. T. and R. I-;.). Regarding such fight-back cases, the number of the cases
where the harasser brought a lawsuit against his employer was only 7 (7.5‘;3). Now, our study group has
traced 27 harassment cases from 2011 to 2012. You can find the results in Exhibit D. The number of

1
the said fight-back cases is 9 (33%).

As such examples, I would refer to several court cases.

8 As the counterclaim over the victim’s original claim, harassers’ claims for defamation have sometimes been
found. For example, Sendai High Court Akita Branch, Judgment, Dec. 10, 1998, H. J. (1681) 112, R. H. (756)
33.

9 EIICHIRO YOSHIKAWA, SHOKUBA NI OKERU SEXUAL HARASSMENT MONDAI 205-231 (Lexis-
nexis Japan 2004).

10 The seven cases are as follows: (1) Fukuoka District Court, Judgment, Feb. 5, 1997, R. H. (713) 57, (2)
Tokyo District Court, Judgment, Dec. 7, 1998, R. H. (751) 18, (3) Osaka District Court, Judgment, Apr. 28,
2000, R. H. (789) 15, (4) Tokyo District Court, Judgment, May 31, 2000, R. H. (796) 84, (5) Tokyo District
Court, Judgment, Aug. 29, 2000, H. J. (1744)137, R. H. (794) 77, (6) Kobe District Court, Order, Jan. 18,
2001, H. T. (1092) 189, (7) Osaka High Court, Order, Apr. 26, 2001, H. T. (1092) 170 [*This case is an
appeal of the (6) case].

11 See Exhibit D: List of Harassment Cases. The nine cases are marked with [=] in the “Matches” column of
Exhibit D.
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2. Fight-back Case 1 (Case #10 of Exhibit D)

Please refer to Case #10 of Exhibit D. This is the Osaka High Court Judgment of Feb. 28 th, 2012, R.
H. (1048)6?? This case involved a harasser-plaintiff [male professor] vs. his employer-defendant. The
harassee was a female associate professor. The district court ruled there was no sexual harassment in
favor of the harasser and nullified the disciplinary pay cut. The high court, however, reversed the

district court judgment relying upon the victim’s testimony and dismissed the harasser’s claim.

3. Fight-back Case 2 (Case #2 of Exhibit D)

Another case is the Kanazawa District Court Judgment of January 25th, 2011, R. H. (1026)116 which
was an academic harassment case where a female associate professor was a harasser-plaintiff and several
students were victims of her severe coaching. Her employer university (the defendant) gave her a 6-
month disciplinary suspension. The Court confirmed there was some harassment, but held that the

disciplinary action was too severe and that the university abused its discretion.
V' Conclusion

In conclusion, I would state that :

1) Japanese harassment law has been evolving.

2) It now requires a BALANCE between relieving victims and avoiding excessive punishment of
harassers. Employers, namely, corporations and schools, are facing a new difficult phase dealing with

problems in such a BALANCED fashion.

12 As the first instance judgment, Osaka District Court, Judgment of Sep. 16 th, 2011, R. H. (1037) 20 is found.
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Exhibit A : Workplace harassment laws in Japan

1. Act on Securing, Etc. of Equal Opportunity and Treatment between Men and Women in Employment
(Act No.113 of July 1, 1972) JEH D5 EFIC B 2 BLOBHEL BSOS OMRSE T 5%
&

Section IT Measures to be Taken by Employers 5 81 HHEE DT XX HE

(Employment Management Measures Concerning Problems Caused by Sexual Harassment in the
Workplace 135123515 2 1972 SEIRE R § 2 REIZE§ 2 8 &S E oS #E)

Article 11 Employers shall establish necessary measures in terms of employment management to give
advice to workers and cope with problems of workers, and take other necessary measures so that
workers they employ do not suffer any disadvantage in their working conditions by reason of said
workers’ responses to sexual harassment in the workplace, or in their working environments do not
suffer any harm due to said sexual harassment.

B4 FHETR, BIGICBCTITON LML SEIIT T 2 2 0RMHT 2 578E OXIGIZ X
D BETTEEDZ DR EAFIEEE 2T, ELHEN RS L) BT EE OME
BESEINDLZLDRVES, BFEGFHEDLOMBIS L, BENIET 2 7201 LB 2k
Hl oA Z OMOTEREM ELELBEZH#H L 2T NI RS20,

(2) The Minister of Health, Labor and Welfare shall formulate guidelines required for appropriate and
valid implementation of measures to be taken by employers pursuant to the provisions of the preceding
paragraph (referred to as the “Guidelines” in the following paragraph). EAEFFEI KX, BITHOHE
D SHELEDETRNSBEICH LT, ZO#EUDPORMRFER T XD 72012 L% i (K
HIZBWT [H58t] Lv)o) Z2EDLODET o

(3) The provisions of Article 4, paragraphs 4 and 5 shall apply mutatis mutandis to the formulation
and amendment of the Guidelines. In these cases, the term “shall consult the Labor Policy Council and
shall request the opinions of the prefectural governors” in Article 4, paragraph 4 shall be deemed to
have been replaced with “shall consult the Labor Policy Council.” £ 4 5555 4 T L OV 5 THOHE
&, R OWEROEEICOWTHENT 2, ZOBEIZBWT, FEE4HT [T, 48
FRHMFADBERZ KDL HHDIE, [T LHABERZZLDET 5,

14
2. Labor Contract Act(Act No.128 of December 5, 2007) 578241k
(Consideration to Safety of a Worker 57 f8)# D%~ DFLIE)

13 http : //www japaneselawtranslation.go.jp/law/detail/?ft = 1&re = 02&dn = 1&co = 01&ia = 03&ky = BE7%94%B
T%ES5%AS%B3%EI%IB %87 %ET%94%A8&page =1 (Last visited Oct. 25, 2014)

14 http : //www.japaneselawtranslation.go.jp/law/detail/?ft = 2&re = 02&dn = 1&yo = %E5%8 A%B4%E5%83%8D %
E5%A5%91%E7%B4%84%E6%B3%95&ia = 03&x =29&y = 7&ky = &page = 1 (Last visited Oct. 25, 2014)
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Article 5 An employer shall, in association with a labor contract, give the necessary consideration to
allow a worker to work while securing the safety of his/her life, body and the like. 55 5 5= A&
&, BRI, FEENZOEMG, BEREFEORETHRLOOHHMT LI LN TS L
O, LELZEEETHLDET 5,

3. Civil Code(Act No.89 of April 27, 1896) E?lfs

(Damages due to Default B AEITIC & 5 IHERAE)

Article 415 If an obligor fails to perform consistent with the purpose of its obligation, the oblige shall
be entitled to demand damages arising from such failure. The same shall apply in cases it has become
impossible to perform due to reasons attributable to the obligor. % 415 5= EHENTDEBHBORE
WHEo 72JEAT R L ek S, BRI, THICL o TELHEORMEEFRT LI LTS
b0 BHEHEDHEDIIRHINESEHICL o TEITZTHIENTE L kol &b, FkET
%o

(Damages in Torts ANFAT 2512 & 2 HEREE)

Article 709 A person who has intentionally or negligently infringed any right of others, or legally
protected interest of others, shall be liable to compensate any damages resulting in consequence. £ 709
& WEDUZARRIC X o TIHADOHEFDUIEE ERES N DRI e RELZEIR, ZhuldoT
ELEEZHET2EEEZE ) -

(Compensation for Damages Other than Property ¥ B LIV DB EDREE)

Article 710 Persons liable for damages under the provisions of the preceding Article must also
compensate for damages other than those to property, regardless of whether the body, liberty or
reputation of others have been infringed, or property rights of others have been infringed. £ 710 5=
AD &k, BHA L CIZAELRE LG EXIMAOMEREZRE LB GOVTNTSH S
PrEDT, FIFROBUEIC L VEFREOEMELE ) FIE, MEDIOBEIITLTH, 2ol
B2 LUz sz,

(Liability of Employers {355 O FAT)

Article 715 (1) A person who employs others for a certain business shall be liable for damages inflicted
on a third party by his/her employees with respect to the execution of that business; provided,
however, that this shall not apply if the employer exercised reasonable care in appointing the employee

or in supervising the business, or if the damages could not have been avoided even if he/she had

exercised reasonable care. 55 7155 HAFED-OIMAZHHT L EL, WHENFOFED

15 http : //www.japaneselawtranslation.go.jp/law/detail/?re = 02&yo = %E6%B0%91%E6%B3%95&ft = 2&ky = &
page =3 (Last visited Oct. 25, 2014)
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PUTIZOWTE=ZFIIMA HELRE T 2 8EL2E ). 2720, EHEIPHZORERDL
DHFEFEDEEIZOWTHEOERE L Lz &, JUIMYOEEL LTOHEENETRETH /2
L&, ZORY ThR,

(2) A person who supervises the business on behalf of the employer shall also assume the liability under
the preceding paragraph. fEHE 1D > THELEBETLED, AIHOTEMLEZHA ).

(3) The provisions of the preceding two paragraphs shall not preclude the employer or supervisor from

exercising their right to obtain reimbursement against the employee. A ~IHOFEIL, HHE LILEE
BB WA IIR 5 2 REMEDITREZ T v
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Exhibit B : Power harassment definition
The “power harassment” defined by the Ministry of Health, Labour and Welfare (MHLW)

(W D87 =G A X2 b ] &L, [6 Uleds T < 3 12x LT, s o M=o AR BE 4%
% EOWIHEN OB L TR, EHOBIERH#EMZBER T, BHR - FENEFHEZS 25
RSB ¢ AL ST 20 ).

“Workplace power harassment” means any conduct directed towards a person working at the
same workplace, in a position of superiority-at-work based on occupational rank, human
relationships, etc., which, beyond the proper scope of the job, inflicts emotional distress or physical
pain on him/her or makes his/her working environment worse. (Tentative translation by Eiichiro

Yoshikawa)

##x44[The followings are abstracted from the MHLW’s publication ; JEA4: 5784 [L &R & 1) k]
Preventing/resolving workplace ‘“power harassment”

An increasing number of workplaces have been troubled by the act of bullying, which can include
physical violence, verbal abuse, intimidation, and exclusion, and unreasonable guidance or directions.
According to a survey of the actual situation that was published by the Ministry of Health, Labour and
Welfare, 25.3% of workers have suffered from some form of “power harassment” (the issues of bullying
/harassment in workplaces) over the last three years and 45.2% of enterprises consulted with regard to
power harassment (power harassment had actually taken place in 32.0% of enterprises). Power
harassment at workplaces is an unacceptable act that can negatively affect a worker’s dignity and
personality. From the point of view of ensuring appropriate working conditions, therefore, promoting
measures to ensure that active efforts are made to prevent/resolve these problems has been an important
issue. The Ministry of Health, Labour and Welfare is providing dissemination/publicity on developing a
social sentiment that prevents/resolves power harassment at workplaces, including the establishment of
the portal site.

http : //www.mhlw.go.jp/english/policy/employ—labour/labour—standards/dl/labour_standards_bureau. pdf
(June 8, 20112)

16 Last visited Oct. 25, 2014.
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Exhibit C : Harassment Triangle

3B) Harasser’s Fight Back: Claim
for Declaration of Voidance of
Disciplinary Disposition;

Claim for Damages under
Vicarious Liability, Negligence of
Employer itself, and/or Breach of

Employment Contract

Harasser

Employee

3A) Harasser’s Fight Back :
Personal Tort Claim (Defamation,

etc.) for Damages

Employer (corporation/school)

Labour Union/ other
community

1) Harassment

v Negligence of Employer

“"
—

2B) Claim for Damages
under

Vicarious Liability,

itself, and/or Breach of

Employment Contract

Victim

2A) Personal Tort Claim for

Damages
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Harassment Law in Japan and Trends in Recent Cases (Yoshikawa)
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